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DETAILED ACTION 
Status of Action 

The Examiner acknowledges receipt of application number 10/529,027 filed on 
03/24/2005. Accordingly, claims 1-10 are presented for examination on the merits for 
patentability. 

Comment: claim 8 recites the viscosity unit "mPas", which should be written as 
"mPa.s". Applicant is required to correct the typographical error. 

Claim Rejections - 35 USC § 112 second paragraph 

The following is a quotation of the second paragraph of 35 U.S. C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the apphcant regards as his invention. 

Claims 1-10 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

(1) Claims 1 and 4 are rejected 35 U.S.C. 112, second paragraph, because a broad 
range or limitation together with a narrow range or limitation that falls within the broad 
range or limitation (in the same claim) is considered indefinite, since the resulting claims 
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do not clearly set forth the metes and bounds of the patent protection desired. See MPEP 
§ 2173.05(c). 

In the present instance, claim 1 recites the broad range of the aqueous base 
comprising water, which is present at least 30 % by weight. However, claim 1 also 
recites a narrower range of the aqueous base comprising water, which is present 
preferably at least 40 %, and most preferably at least 50 %. 

Similarly, claim 4 recites a broad range of the weight ratio of cleaning surfactant 
to sodium chloride is 30:1 or more. However, claim 4 also recites a narrower range of 
the weight ratio is 300: 1 or more, and more preferably, the weight ratio is 600: 1 or more. 

Claims 2 and 5-10 are rejected because they depend from claim 1, and thus 
incorporate its limitation. 

(2) Claim 4 recites the limitation of the " sodium chloride" (see claim 4, line 2). 
There is insufficient antecedent basis for this limitation in the claim because its 
independent claim 1 recites "chloride ion", not "sodium chloride" (see claim 1, line 6). 

(3) Claim 8 is rejected because it recites the limitation of the aqueous base, which 
has "a viscosity of 500 mPas or less at 21 s— and 25 °C". It is unclear what "21 s"^" 
means in relation to the viscosity. Therefore, one of ordinary skill in the art would not be 
reasonably apprised of the scope of the invention and the claim is therefore rendered 
indefinite. 
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Claim Rejections - 35 USC § 103 



The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 



The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 1-9 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Cooper et al. (U. S. Patent Application Publication No. 2005/0031566) and 
Hohenstein et al. (U. S. Patent No. 6,566,313), and further in view of Tada et al. (U. 
S. Patent No. 5,750,223). 

Applicant Claims 



Applicants claim a mousse-foaming personal care composition packaged in an 
aluminum container, wherein the composition comprises 80-98 % by weight of an 
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aqueous base, including (i) at least 30 % of water, (ii) less than 0.16 % of chloride ion, 
(iii) a pH adjuster, i.e. arginine or citric acid, for maintaining the pH of the aqueous base 
about 5.0 to 8.0, and 2-20 % by weight of a propellant, i.e. n-butane, iso-butane, propane, 
or a mixture thereof Applicants also claim that the personal care composition is 
contained in an aluminum container that has an inner surface coating of a cured 
thermosetting resin, i.e. a cured polyamideimide resin. 

Determination of the scope and content of the prior art (MPEP 2141.01) 

Cooper et al. teach a hair care composition that is formulated into a variety of 
product, i.e. mousses and shampoo for use in human hair and are packaged and labeled 

(page 9, [0128]). The composition comprises a cosmetically acceptable carrier, 
surfactants, propellants, and also a neutralizer to neutralize some acidic groups for 
promoting solubility and dispersibility (page 9, [0126-0135 and [0167]). 

Cooper et al. teach that the suitable surfactants for use in the composition include 
alkyl betaines, alkyl amidopropyl betaines or alkyl sulphobetaines, and the surfactants are 
present in an amount of 1-50 % by weight, preferably 1-30 % by weight (page 9, [0126- 
0127]). Cooper et al. also teach that the carrier of the composition, which is suitable for 
hair application, is present in an amount from 0.5-99.5 % by weight. Cooper et al. teach 
that when the composition is a hair mousse, water is preferred as a solvent for the carrier 
(page 9, [0132], [0134-0135]). In addition, the hair composition can also utilize about 3- 
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30 % of a propellant, i.e. propane, n-butane or isobutene, to deliver the hair composition 
to the hair in the form of foam or mousse (page 9, [0135], lines 5-1 1 and 18-20). 

Cooper et al. further teach that the composition can cover a broad range of 
viscosities from about 100 cps to about 200,000 cps, and can be delivered using a 
pressurized aerosol container containing propellant(s) to provide a mousse form of the 
formulation (page 10, [0138]). In addition, the composition can also be utilized with an 
aqueous-based single phase hquid solvent, where the viscosity of the composition can be 
modified by adding additives to the desired form, i.e. mousse, of the product (page 10, 
[0138], lines 13-18 and [0140], line 3). 



Ascertainment of the difference between the prior art and the claims 
(MPEP 2141.02) 



(1) Cooper et al. do not explicitly teach the composition comprising chloride ion and 
pH adjusting agents. However, these deficiencies are cured by the teaching of 
Hohenstein et al. 

Hohenstein et al. teach a shampoo composition that is formulated to the intrinsic 
pH of healthy skin or hair for providing the skin or hair with a cosmetically desirable 
smooth, soft and moisturized feel (column 1, lines 55-63). 

Hohenstein et al. teach that the shampoo composition comprises 1-40 % of anion 
surfactants and, if necessary, a pH adjusting agent. The combination of components is 
formulated with a carrier, i.e. water, wherein water is present in an amount at least 40 % 
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by weight based on the total weight of the composition (column 2, lines 1-5; column 7, 
lines 53 and 58). 

Hohenstein et al. also teach that the shampoo composition is at a pH that is 
compatible with skin and hair. Preferably, the pH of the shampoo composition is about 
4-6, or other pH using common cosmetic ingredients for adjusting the pH. Suitable pH 
adjusters include acids, i.e. citric acid , for decreasing the pH, or basic amino acids, i.e. 
arginine , for increasing the pH (column 7, lines 42-58). 

Hohenstein et al. further teach that additional additive components, i.e. inorganic 
electrolyte salts, can also be included in the composition, wherein the inorganic 
electrolyte salts can be present in an amount up to 2 % by weight. Suitable electrolyte 
salts, i.e. water soluble alkali metal, preferably sodium chloride , can be used (column 10, 
lines 2-4 and 7). 

In addition, Hohenstein et al. teach that the composition can also comprise an 
amphoteric or zwitterionic surfactant, i.e. alkyl betaine or alkylamidobetaine (column 7, 
lines 64-67, and column 8, lines 1-6). 

With respect to claim 4, the weight ratio of the cleansing surfactant to chloride 
ion can be calculated using the amount of the surfactant (1-50 % by weight) and the 
chloride ion (up to 2 % by weight) present in the composition. For example, when the 
surfactant is present in an amount of 4.8 % and the chloride ion is present in an amount of 
0.16 %, their weight ratio is 30: 1. Likewise, when the surfactant is present in an amount 
of 48 % and the chloride ion is present in an amount of 0.16 %, their weight ratio is 300: 
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1. In addition, when the surfactant is present in an amount of 30 % and the chloride ion 

is present in an amount of 0.05 %, their weight ratio is 600: 1 . 

Therefore, the limitation recites in the instant claim 4 for the weight ratio of 
cleansing surfactant to chloride ion is 30:1, 300:1, or 600:1 is met by the combined 
teachings of Cooper et al. and Hohenstein et al. 

(2) Cooper et al. also do not teach the composition is contained in an aluminum 
container that has an inner surface coating of a cured polyamideimide resin. However, 
this deficiency is cured by the teaching of Tada et al. 

Tada et al. teach an aerosol metal container, which internal wall is coated with a 
thermosetting resin that exhibits adhesiveness to a metallic base material of the container. 
The resin also exhibits inertness to the composition content; therefore, it provides 
excellent resistance against chemical corrosion (column 1, lines 3-7 and column 2, lines 
12-16). Tada et al. teaches that the inner surface-coated metal container made of metal 
having a cured polyamideimide coating, which is formed from a composition of a 
polyamideimide resin and a curing agent (column 2, lines 17-20 and 30-32). Tada et al. 
also teach that the aerosol metal container comprises a mono-block can of aluminum, 
which is fastened with a valve-holding mounting cup (column 4, lines 27-28 and 38-39). 



Finding of prima facie obviousness Rational and Motivation 
(MPEP 2142-2143) 
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It would have been obvious to a person of ordinary skilled in the art at the time 
the invention was made to combine the teachings of Cooper et al. and Hohenstein et al., 
and further in view of Tada et al. to arrive at the instant claimed invention. 

(1) One of ordinary skill would have been motivated to utilize a pH adjusting agent to 
modify the composition's pH resembles to the human skin pH, so that the intrinsic 
property of the composition, such as a neutral pH value suitably for human skin or hair, 
would provide the skin or hair with a cosmetically desirable smooth, soft and moisturized 
feel, and is healthy to the skin or hair. In addition, one of ordinary skill would have been 
motivated to include other common cosmetic additives, i.e. sodium chloride electrolyte 
salt, in the composition to fiirther provide conditioning effect for the composition, as 
taught by Cooper et al. and Hohenstein et al. 

(2) One of ordinary skill also would have been motivated to utilize an inner-surface 
polyamideimide coated metal container to deliver the composition with a reasonable 
expectation of success because the polyamideimide coated container has an excellent 
resistance against the corrosion that may be caused by the corrosive sodium chloride saU 
contained in the composition. 

From the teachings of the references, it is obvious that one of ordinary skill in the 
art would have had a reasonable expectation of success in producing the claimed 
invention. Therefore, the claimed invention, as a whole , would have been prima facie 
obvious to one of ordinary skill in the art at the time the invention was made because the 
combined teachings of the prior art fairly suggests the instant claims, as evidenced by the 
references, especially in the absence of evidence to the contrary. 
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Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Cooper et al. (U. S. Patent Application Publication No. 2005/0031566), Hohenstein et 
al. (U. S. Patent No. 6,566,313), and Tada et al. (U. S. Patent No. 5,750,223), and 
further in view of Peffly M. M. (U. S. Patent No. 5,985,294). 

Applicant Claims 

Applicants claim a method of preparing a packaged composition that contains a 
mousse-foaming personal care composition in an aluminum container, wherein the 
composition comprises 80-98 % by weight of an aqueous base, including (i) at least 30 % 
of water, (ii) less than 0.16 % of chloride ion, and 2-20 % by weight of a propellant. 
Applicants also claim that the method comprising the steps of charging the aluminum 
container with the composition follows by sealing the container, and then adding the 
propellant. 

Determination of the scope and content of the prior art (MPEP 2141.01) 

The combined teachings of Cooper et al. and Hohenstein et al., and further in 

view of Tada et al. have been set forth above. Essentially, Cooper et al. and Hohenstein 
et al. teach an aqueous base composition comprising water, chloride ion electrolyte and 
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propellant, which pH is neutral and is packaged for delivering to hair or skin in the form 
of a mousse or foam. Tada et al. teach an aerosol metal container, which internal wall is 
coated with a thermosetting resin that exhibits adhesiveness to the metallic base material 
of the container. The resin also exhibits inertness to the composition content; therefore, it 
provides excellent resistance against the chemical corrosion. 

Ascertainment of the difference between the prior art and the claims 
(MPEP 2141.02) 

The combined teachings of Cooper et al., Hohenstein et al, and Tada et al. do not 
teach a method of preparing the packaged composition. However, this deficiency is 
cured by the teaching of Peffly, M. M. 

Peffly, M. M. teaches a personal care composition, especially for hair care, 
comprising water in an amount of 3 % to 99 % by weight, and a method of preparing the 
personal care composition into aluminum can. Peffly, M. M. also teaches that the 
composition components are first pre-mixed and they are then combined under agitation. 
Afterward, the combined components are placed in a suitable aluminum can with a 
mousse valve. The valve is sealed to the aluminum can and a vacuum is applied, finally 
the aluminum can is pressurized with propellant (column 23, Example V: lines 35-40). 



Finding of prima facie obviousness Rational and Motivation 
(MPEP 2142-2143) 
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It would have been obvious to a person of ordinary skilled in the art at the time 
the invention was made to combine the teachings of Cooper et al. and Hohenstein et al, 
and in view of Tada et al., and follows the guidance of Peffly, M. M. to arrive at the 
instant claimed invention. 

One of ordinary skill would have been motivated to prepare the packaged 
composition utihzing the method steps taught in the prior art, namely Peffly, M. M., with 
a reasonable expectation of success because the method steps, as taught in the prior art, 
are suitable for preparing a packaged hair product in an aluminum can comprising an 
aqueous base composition and a propellant. 

From the teachings of the references, it is obvious that one of ordinary skill in the 
art would have had a reasonable expectation of success in producing the claimed 
invention. Therefore, the claimed invention, as a whole , would have been prima facie 
obvious to one of ordinary skill in the art at the time the invention was made because the 
combined teachings of the prior art fairly suggests the instant claims, as evidenced by the 
references, especially in the absence of evidence to the contrary. 



Conclusion 



No claims are allowed. 
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Contact Information 



Any inquiry concerning this communication from the Examiner should direct to 
Helen Mei-Ping Chui whose telephone number is 571-272-9078. The examiner can 
normally be reached on Monday-Thursday (7:30 am - 5:00 pm). If attempts to reach the 
examiner by telephone are unsuccessful, the examiner's supervisor Johann Richter can be 
reached on 571-272-0646. The fax phone number for the organization where the 
application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an appUcation may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either PRIVATE PAIR or PUBLIC PAIR. 
Status information for unpublished applications is available through PRIVATE PAIR 
only. For more information about the PAIR system, see http ://pair-direct.uspto . gov . 
Should you have questions on access to the PRIVATE PAIR system, contact the 
Elecfronic Business Center (EBC) at 866-217-9197 (toll-free). 



/Johann R. Richter/ 

Supervisory Patent Examiner, Art Unit 1616 



